STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

| NDI AN Rl VER COUNTY SCHOOL
BOARD,

Petiti oner,
VS. Case No. 07-0194

ANDREA MCGRI FF,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on March 14, 2007, in Vero Beach, Florida, before Patricia M
Hart, a dul y-designated Adm nistrative Law Judge of the D vision
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Amy J. Pitsch, Esquire
Brown, Garganese, Wiss & D Agresta, P.A
225 East Robinson Street, Suite 660
Post O fice Box 2873
Ol ando, Florida 32802-2873

For Respondent: Andrea McGiff, pro se
3479 44th Street
Vero Beach, Florida 32967

STATEMENT OF THE | SSUE

Whet her the Petitioner should term nate the Respondent's
enpl oynent as a school bus driver for the reasons set forth in

correspondence dat ed Decenber 14, 2006.



PRELI M NARY STATEMENT

In a letter dated Decenber 14, 2006, Duncan N. P
Pritchett, Jr., the Indian R ver County Superintendent of
School s, notified Andrea McGiff that he intended to recomend
to the Indian R ver County School Board ("School Board") that
Ms. MGiff's enploynent as a bus driver with the School Board
be termnated. As explained in the letter, Dr. Pritchett based
hi s recomrendati on on his conclusion that she had "endangered
the health, safety, and welfare of students by failing to take
appropriate action and encouraging a fight between two students
on your bus." On Decenber 19, 2006, Ms. McGiff requested a
heari ng, and the School Board transmtted the matter to the
Division of Adm nistrative Hearings for assignnent of an
administrative law judge.! Pursuant to notice, the final hearing
was held on March 14, 2007.

At the hearing, the School Board presented the testinony of
Frank Harnmer, Daniel MlIntyre, and Duncan N.P. Pritchett;
Petitioner's Exhibits 1, 2, 4 through 6, and 8 through 11 were
offered and received into evidence. M. MGiff testified in
her own behal f, and Respondent's Exhibits 1 and 2 were offered
and received into evidence. On March 5, 2007, the School Board
filed a Motion to Protect Student-ldentifying Information
Pursuant to Florida Statutes Section 1002.22. This notion was

granted at the hearing as a prelimnary matter.



The one-volune transcript of the proceedings was filed with
the Division of Admi nistrative Hearings on April 12, 2007, and
the parties tinely filed proposed findings of fact and
concl usi ons of | aw.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. At all times material to this proceeding, Ms. MGiff
was enpl oyed as a school bus driver by the School Board. She
was hired for this position in 2003, and is on a continuing
contract. In the four years since she began working as a bus
driver for the School Board she has had no disciplinary action
t aken agai nst her.

2. As a bus driver, Ms. MGiff is classified as an
educati onal support enployee of the School Board's Departnent of
Transportation pursuant to Section 1012.40, Florida Statutes
(2006) . 2

3. Ms. MGiff is a nmenber of the Communi cation Workers of
Anmerica for Professional Support Enployees ("CWA'"), and the
School Board and the CWA have entered into a Collective
Bar gai ni ng Agreenent ("Bargaining Agreenent”) that is effective

fromJuly 1, 2005, through June 30, 2008.



4. Article 13C 2. of the Bargai ning Agreenent provides in

pertinent part:
Di scipline and Term nati on of Professional
Support Staff on Annual or Continuous
Enpl oynent St at us
Suspensi on and di sm ssal of professional
support staff personnel shall be conducted
in accordance with the procedures contained
bel ow except that the Superintendent nay
suspend nenbers of the professional support
staff in an energency.
a. Wth School Board approval, an enpl oyee
may be suspended w t hout pay, discharged
and/ or returned to annual status, for

reasons including but not limted to the
fol | owi ng:

9. Endangering the health, safety or
mplfare of any student or enployee of the
Dstrict.

5. At the tinmes nmaterial to this proceeding, Ms. MGiff
was assigned as the driver of school bus nunmber 69, and she
regul arly drove students attending Vero Beach H gh School to and
fromschool. Students C.C., P.K , and E. were anong the
students who regularly rode on Ms. MGiff's school bus.

6. On Cctober 27, 2006, Ms. McGiff prepared a bus
referral to the assistant principal for student C.C., in which

she stated that he had used i nappropriate | anguage while riding

school bus nunber 69.



7. Frank Harmer, one of the assistant principals in charge
of discipline at Vero Beach H gh School, received the referra
and met with student C.C. on Cctober 31, 2006, to discuss his
conduct on the school bus on Cctober 27, 2006. M. Harnmer told
C.C. to stop using inappropriate | anguage on the bus.

8. During this conversation, C.C. told M. Harner that he
had been previously harassed by students on the bus. M. Harner
urged C.C. to report any future harassi ng behavi or by students
to the school bus driver.

9. In preparing for the neeting with C.C., M. Harner
consulted the School Board's conputer system and | earned that
C.C. is achild with an enotional handicap and that he receives
exceptional student education services fromthe School Board.

10. On Cctober 31, 2006, after speaking with student C C. ,
M. Harmer spoke with Ms. McGiff about the Cctober 27, 2006,
referral and about his conversation with C.C. During this
conversation, M. Harner told Ms. MGiff that CC was a
student with an enotional handi cap and that she should ensure
that the other students did not harass himin the future.

Ms. MGiff indicated to M. Harner that she would prevent any
future harassment.

11. On the afternoon of Novenber 3, 2006, at approxi mately
1:30 p.m, Ms. MGiff was waiting on school bus nunber 69 for

the end of classes and the arrival of the students who woul d



ride the bus home that afternoon. The conversation and ensui ng
events that took place on school bus nunber 69 were recorded on
a surveillance video that was installed in the bus in accordance
with School Board policy to record the activities of the bus
driver and students.

12. Student P.K cane onto the school bus before any of
t he other students, and P.K initiated a conversation with
Ms. MGiff about student C.C. During this conversation, which
took place at approximately 1:31 p.m, Ms. MGiff referred to
C.C. as a "dunb ass,"” and she conplained to P.K. that C C. got
away wth "nurder." M. MGiff also told P.K. that she did not
believe that C. C. was enotionally handi capped and that she
want ed hi moff of her bus.

13. In this conversation, student P.K told Ms. MGiff
that student CC. had witten P.K a note telling P.K that he
wanted to fight him P.K indicated that he mght try to pick a
fight wth C.C. on the bus that day and told Ms. MGiff to hold
a clipboard in front of the video canera so the fight couldn't
be seen. Ms. MGiff told P.K that she would hold a clipboard
up and would just continue driving if P.K and C.C got into a
fight.

14. Student P.K had with hima stack of signs containing
derogatory statenents about student C. C. that he had prepared

and wanted to post on the bus. M. MGiff | aughed and



encouraged P.K. to hang the signs on the wi ndows of the bus,
which he did. Wen P.K asked if Ms. MGiff had any tape, she
told himthat she did not but that she would give tape to himif
she had any. M. MGiff also told P.K that she would try to
drive without laughing but that it would be difficult.

15. At approximately 1:35 p.m, student E. came onto the
bus with a sign she had prepared that contained a derogatory
remark about student C.C. P.K and E. finished hanging the
signs, gave each other a "high five," and Ms. MGiff | aughed.

16. The other students began entering the school bus at
approximately 1:38 p.m \Wen student C. C. boarded the bus, he
saw the signs and tore down two of them Student P.K. re-hung
one sign and gave the other to CC. CC sat in his seat with
his head down. P.K took pictures of CC. with his canera
phone, and Ms. McGiff chuckl ed.

17. M. MGiff pulled the bus away from Vero Beach Hi gh
School at approximately 1:43 p.m and began droppi ng off
students at their bus stops. Wen student C.C. rose to exit the
bus at his stop, student P.K <called out to him "Bye Charles.”
C.C. turned, wal ked back to P.K., and struck P.K several tines,
very quickly. C C then quickly left the bus.

18. M. MGiff called and reported the fight to her
supervisor. She also thanked P.K. and told him "I needed

t hat."



19. Both students C.C. and P.K received punishnment in the
form of out-of-school suspensions as a result of the altercation
on the bus.

20 Ms. MGiff admtted to having said things she should
not have said and to using poor judgnment with regard to the
Novenber 3, 2006, incident.

21. M. MGiff endangered the safety and wel fare of
student C. C. on Novenber 3, 2006, by allow ng student P.K to
harass and humliate C. C. on school bus nunber 69; by
encouraging P.K to harass and humliate C C by |aughing at
P.K.'s plans to hang derogatory signs and to start a fight with
C.C.; by making derogatory remarks to P.K about C. C. herself;
and by appearing to approve of P.K 's plan to start a fight with
C.C. by promsing to cover the video canera when the fight
started.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da St at utes.

23. Because this case is a proceeding to term nate
Ms. MGiff's enploynent with the School Board and does not
involve the loss of a license or certification, the School Board

has the burden of proving the factual basis for term nation by a



preponderance of the evidence. MNeill v. Pinellas County

School Board, 678 So. 2d 476 (Fla. 2d DCA 1996); Allen v. School

Board of Dade County, 571 So. 2d 568, 569 (Fla. 3d DCA 1990);

Dileo v. School Board of Lake County, 569 So. 2d 883 (Fla. 3d

DCA 1990) .

24. Section 1012.40, Florida Statutes, provides in

pertinent part:
(1) As used in this section:

(a) "Educational support enpl oyee" neans
any person enployed by a district school
system who is enployed as a teacher

assi stant, an educati on paraprofessional, a
menber of the transportation departnent, a
menber of the operations departnent, a
menber of the maintenance departnent, a
menber of food service, a secretary, or a
clerical enployee, or any other person who
by virtue of his or her position of

enpl oynment is not required to be certified
by the Departnent of Education or district
school board pursuant to s. 1012.39. This
section does not apply to persons enpl oyed
in confidential or managenent positions.
This section applies to all enpl oyees who
are not tenporary or casual and whose duties
require 20 or nore hours in each nornal
wor ki ng week.

(b) "Enpl oyee" means any person enpl oyed as
an educational support enpl oyee.

(2)(a) Each educational support enployee
shall be enpl oyed on probationary status for
a period to be determ ned through the
appropriate collective bargaini ng agreenent
or by district school board rule in cases
where a col |l ective bargai ni ng agreenent does
not exi st.



(b) Upon successful conpletion of the
probationary period by the enpl oyee, the
enpl oyee's status shall continue from year
to year unless the district schoo

superi ntendent term nates the enpl oyee for
reasons stated in the collective bargaining
agreenment, or in district school board rule
in cases where a collective bargaining
agreenent does not exist, or reduces the
nunber of enpl oyees on a districtw de basis
for financial reasons.

(c) In the event a district schoo
superintendent seeks term nation of an

enpl oyee, the district school board may
suspend the enployee with or w thout pay.
The enpl oyee shall receive witten notice
and shall have the opportunity to formally
appeal the term nation. The appeal s process
shall be determ ned by the appropriate

col | ective bargaining process or by district
school board rule in the event there is no
col | ective bargai ning agreenent.

25. Article 22C. 2.9. permts the School Board to suspend
an enpl oyee w thout pay, discharge an enpl oyee, or return an
enpl oyee to annual status for "[e]ndangering the health, safety
or wel fare of any student or enployee of the District." Based
on the findings of fact herein, the School Board has proven by a
preponderance of the evidence that Ms. McGiff endangered the
safety and wel fare of student C. C

26. In considering the appropriate penalty to be inposed
for Ms. MGiff's conduct, it is noted that Ms. MGiff has had
no ot her disciplinary action taken against her in the four years

she has been enpl oyed by the School Board as a school bus

dri ver.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMMENDED that the Indian R ver County School Board
enter a final order finding that Andrea McGiff endangered the
safety and welfare of student C.C. and term nating her
enpl oynent as a school bus driver.

DONE AND ENTERED this 14t h day of June, 2007, in

Tal | ahassee, Leon County, Florida.

PATRICCA M HART

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of June, 2007.

ENDNOTES

Y 1t is noted that, in the transnmittal letter to the Division
of Adm ni strative Hearings dated January 15, 2007, the School
Board's attorney expanded the charge set forth in the
Superintendent's Decenber 14, 2006, letter to Ms. MGiff to

i nclude "m sconduct in office.” The Decenber 14, 2006, letter
stands as the statenent of the charges against Ms. McGiff, and,
because this charge was not included in the Superintendent's
notice to Ms. MGiff, it will not be addressed in this
Recommended Order.
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2/ Al references to the Florida Statutes herein are to the 2006
edi tion unl ess ot herw se not ed.

COPI ES FURNI SHED

Andrea McGiff
3479 44th Street
Vero Beach, Florida 32967

Anmy J. Pitsch, Esquire

Brown, Garganese, Wiss & D Agresta, P. A
225 East Robinson Street, Suite 660

Post Ofice Box 2873

Ol ando, Florida 32802-2873

Harry Davis, President
Conmmmuni cati ons Worker of Anerica
Post Ofice Box 2426

Vero Beach, Florida 32961-2426

Duncan Pritchett, Ed.D.

| nt eri m Superi nt endent

| ndi an Ri ver School District
1990 25th Street

Vero Beach, Florida 32960-3395

Deborah K. Kearney, Ceneral Counsel
Depart nent of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Jeani ne Bl onberg, Interim Comm ssioner
Depart ment of Educati on

Turlington Building, Suite 1514

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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